AMENDMVENTS TO RULE 32

RULE 32 is anmended as foll ows:
RULE 32. Use of Depositions in Court Proceedings?

(a) Use of Depositions. At thetrial or uponthe hearing of a
notion or aninterlocutory proceedi ng, any part or all of a deposition,
so far as adm ssi bl e under the rul es of evi dence applied as t hough t he
W tness were then present and testifying, may be used agai nst any party
who was present or represented at the taking of the deposition or who
had reasonabl e noti ce t hereof, in accordance wi th any of the fol |l owi ng
provi si ons;

(1) Any deposition nay be used by any party for the purpose
of contradicting or i npeaching the testinony of deponent as a
W t ness, or for any ot her purpose perm tted by Federal Rul es of
Evi dence.

(2) The deposition of aparty or of anyone who at the tine
of taking the deposition was an officer, director, or managi ng
agent, or a person designated under Rule 30(b)[4)] (6) or 31(a)
to testify on behalf of a public or private corporation,
part nershi p or associ ati on or governnental agency whichis aparty
may be used by an adverse party for any purpose.

(3) The deposition of aw tness, whet her or not a party,

may be used by any party for any purpose if the court finds:

(A) that the witness is dead; or

(B) that the witness is or is out of the United Stat es,
unl ess it appears that the absence of the w tness was
procured by the party offering the deposition; or

(C) that the witness is unableto attend or testify
because of age, illness, infirmty, or inprisonment;

(D) that the party offering the deposition has been
unabl e to procure t he attendance of the w t ness by subpoena;
or

(E) upon application and notice, that such excepti onal
circunstances exi st astonake it desirable, intheinterest
of justice and with due regard to the inportance of
presenting the testinony of witnesses orally in open court,

3As providedin?28 U S.C. §2641(a), the Federal Rul es of Evidence
applytoall actionsinthis court, except as providedin?28 U. S.C. 88§
2639 and 2641(h) or the rules of this court.

or



to allow the deposition to be used.

A depositiontaken without | eave of court pursuant to a notice
under Rule 30(a)(2)(C) shall not be used agai nst a party who
denonstrates that, when served with the notice, it was unabl e
t hrough t he exerci se of diligence to obtaincounsel torepresent
it at the taking of the deposition; nor shall a deposition be used
agai nst a party who, having received | ess than 11 days noti ce of
a deposition, has pronptly upon receiving such notice filed a
nmotion for aprotective order under Rul e 26(c) (2) requesti ng t hat
t he deposition not be held or be held at adifferent tine or place
and such nmotion is pending at the tinme the deposition is held.

(4) If only part of a depositionis offeredin evidence by
a party, an adverse party may require the [ eff+eer] of feror to
i nt roduce any ot her part whi ch ought in fairness to be considered
with the part i ntroduced, and any party may i nt roduce any ot her
parts.

Substitution of parties pursuant to Rul e 25 does not af f ect
the right to use depositions previously taken; and, when an acti on
has been brought in any court of the United States or of any state
and anot her action invol ving the sanme subject matter is afterward
br ought between the sane parties or their representatives or
successorsininterest, all depositions |lawfully taken and duly
filed in the fornmer action may be used in the latter as if
originally taken therefor. Adeposition previously taken may al so
be used as permtted by the Federal Rules of Evidence.

(b) Objectionsto Admissibility. Subject tothe provisions of
Rul e 28(b) and subdivision [ te)3€t3)] (d) (3) of this rule, objection my
be nade at the trial or hearing to receivingin evidence any deposition
or part thereof for any reason whi ch woul d requi re t he excl usi on of the
evidence if the witness were than present and testifying.

(c) Formof Presentation. Except as otherw se directed by the
court, aparty offering depositiontestinony pursuant tothis rule my
offer it instenographi c or non-stenographic form but, if i nnonsteno-
graphic form the party shall al so provide the court with atranscri pt
of the portions sooffered. Onrequest of any partyinacasetried
before ajury, depositiontestinony offered other than for i npeachnent
pur poses shall be presented i n nonstenographic form if avail abl e,
unl ess the court for good cause orders otherw se.

[(e)(d) Effect of Errorsand IrregularitiesinDepositions. ***

(As amended July 28, 1988, eff. Nov. 1, 1988; , 2000, eff. |



2000. )

ADVI SORY COVM TTEE NOTE

The provi sions i n subdivision (a) of thecurrent T and federal rul es
are substantially the same, with sonme di fferences. The |l anguage in
subpar agraph 3(A), all owi ng the depositionof awitnessto be usedin
the CITif thewitnessis "out of the United States. . ." differs from
the Fed. R Gv. P. whichallows useinthedistrict court if the party
is "at agreater distance than 100 mles fromthe place of trial or

hearing or is out of the United States. . . ." The CI T hears actions
arising at any port inthe country, incontradistinctiontothe several

district courts which, ingeneral, hear actions arisingw thin (or
havi ng contacts within) their geographical districts. Althoughthe dT
can, and does, hear cases i n courtroons t hroughout the country, alarge
per cent age are heard i n New York. Adoption of the 100-mleruletodT
practice could | ead to a consi derabl e nunber of depositions being
offered inlieu of live testinony. Inthe Commttee's view, the
national jurisdictionof the CITwarrants retainingthe current rule.

The Fed. R Civ. P. sets forthtwo circunstances (deponent unableto
obtain counsel; party with | ess than 11 days' notice files for a
protective order requesting deposition not be hel d) where a deposition
t aken wi t hout | eave of court shall not be used agai nst a party. The
Comm ttee recommends the CI T rule be brought into conformty.

Fed. R Gv. P. 32(c) relates to the formin whi ch deposition testinony
may be offered (e.g., stenographic or nonstenographic form. A
conpar abl e provi si on does not exist inthe current CIT rule. The
Comm ttee recommends that the CI Trul e be brought intoconformty,
particularly if the CIT adopts Fed. R Civ. P. 30(b)(2), as
recommended. The Advisory Conmttee Noteto Fed. R Civ. P. 32(c)
suggest s that the rul e contenpl at es t he possi bl e use of vi deo-recorded
and audi o-recorded depositions:

Subdi vision (c¢). This newsubdi vi sion, inserted
at the | ocation of a subdivision previously
abrogated, isincludedinviewof theincreased
opportunities for video-recordi ng and audi o-
recordi ng of depositions under revised Rule
30(b). Under this rule a party may offer
deposition testinony in any of the forns
aut hori zed under Rul e 30(b) but, if offeringit



i n a nonst enogr aphi c form rnust provide the court
withatranscript of the portions sooffered. On
request of any partyinajurytrial, deposition
testinony of fered other than for inpeachnment
pur poses i s to be presented i n a nonstenographic
formif available, unless the court directs
ot herwi se. Note that under Rule 26(a)(3)(B) a
party expecting to use nonst enographi c deposition
testi mony as substantive evidenceisrequiredto
provide other parties with a transcript in
advance of trial.

Fed. R Civ. P. 32(c) advisory conmttee note (1993 Anendnents).



